Of. 9. 1773, 
// 


[LoRD GARDENSTON Reporter. 


* 


STEP HEN WATSON of North-Seaton, in the 
County of Northumberland, Eſq; Purſuer ; 


, 


AGAINST 


RozexT RoBerTSoN and Son, Merchants in Ey- 
mouth, Defenders. 


HE purſuer has brought an action againſt the defen- 
ders, for payment of 194 /. 8 s. 6 d. Sterling, as the 
balance reſting of an accompt for two cargoes of oats, 
ſold and delivered to them in April 1772, with inte- 

reſt and damages. 

The cauſe having come before the Lord Gardenſton, Ordinary, 
it was pleaded for the defenders, that the oats delivered were not 
ſuch as were commiſſioned, in ſo far as they were not /eed- 
oats; and that they were in other reſpects bad and unwhole- 
tome. | | | 
It was anſwered for the purſuer, That he was not obliged to 
deli ver feed-oars, but the common run of the granary, or mar- 


ket ; and that thoſe he ſhipped were of that kind, and good and 


wholeſome, | 
A | The 


. 
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The Lord Ordinary, of this date, pronounced this interlocu- 


tor : © Having heard parties procurators, ordains the defenders, 
*© againſt this day ſc'ennight, to give in a particular condeſcen- 
** dence of the facts they alledge and offer to prove, as to the in- 
** ſufficiency of rhe oats, for payment of the price of which, the 


** preſent action is brought, and when given in, allows the pur- 


fuer to ſee and anſwer the ſame.” 

The condeſcendence and anſwers having been . accordingly gi- 
ven in, his Lordſhip allowed a proof to both parties of their re- 
ſpective allegations, and all other facts and circumſtances. A 
proof having been taken and reported, (whereof copies are 
annexed) the Lord Ordinary ordered memorials, which were 
accordingly given in, and, of this date, his Lordſhip made 
aviſandum to the Court, with the proceſs, and ordered informa- 
tions. This ts humbly offered on the part of Mr Watſon. 


T H E purſuer propoſes, in the firft place, to ſtate the corre- 
fpondence between him and the defenders, and other facts which 


Have riſe to the proceſs. 2dly, From thence, and other circum- 


ances in proof, to ſhow that he did not ſell, nor did the defen- 


ders mean to-purchaſe, ſeed-oats, but granary oats ; that is, the 


common run of the market at the time, ſuch as is commonly 
bought for, and delivered out of the granaries in Northumber- 
land. 3dly, To ſhow, that the oats delivered were perfectly a- 
greeable to the bargain. And, /aftly, To make ſome obſervations 


upon the contrary proof attempted. to be brought by the defen- 


ders, and the arguments urged for them. | 
The purſuer, though poſſeſſed of a conſiderable landed fortune 
in Northumberland, has, for thirty years paſt, dealt largely in 
corn, and other branches of trade, and maintained a character 
and credit, that, till the inſinuation of theſe defenders, he had 
flattered himſelf, was irreproachable. He has ſeveral veſſels of 
his own, and is in uſe beſides, frequently to freight ſhips from 
other people. His corn granaries are ſituated, partly upon the 
river Cambus, and partly upon the adjacent bay of Newbigging, 
a few miles below Morpeth. 08 5 
The purſuer never had any connection with the defenders, till 
January 1772, when he ſhipped for them a cargo of oats, which 
were received and paid for without challenge. In the courſe of 
| | - the 
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the correſpondence about this cargo, the defenders wrote the pur- 


ſuer, of this date, as follows: As we will have occaſion for a Jan. 16. 


* conſiderable quantity of oats to be delivered ſome time in“ 
March, we hope it will not be inconvenient, or againſt your 

++ intereſt, to deliver us at that time, 7. or 800 quarters of good 
*© oats, ſhipped free, by your own buſhel, at 16 s. per quarter, 
As this parcel of oats may be uſed for ſced, we would with to 
have them good, and free of grays.” 

The purſuer anſwered, As to my further engagement to de- Jan. 19. 
* liver 7 or 800 quarters in March next, I muſt beg to be excuſed, 772. 
* ſecing our markets look upwards : Should they not advance, 

«© will be able to do it; and, at all events, you may expect them 
from me as cheap as can reaſonably be afforded.” 

After this, ſeveral letters paſſed on the ſubje of the firſt car- 
go; and, in every one of the defenders letters, they preſs the 
purſuer to continue the correſpondence, by letting them have any 
quantity of oats he could ſpare, referring the price to himſelf ; 
but never intimating any particular purpole the oats they wanted 
were intended for. | 

To a letter, of this date, they added a poſtſcript in theſe words: Feb. g. 
*© We wifh you could let us have 6 to 700 quarters of oats, for 772. 
the purpole formerly wrote you of: We will give you 17 5. per 
** quarter, free on board, expecting them of the beſt quality; 

* and as to which, let us have your reply.” 


The purſuer's anſwer to this letter, had the following paragraph Feb. 13. 


in reply to their poſtſcript : ** Now, provided you take part of 
© the 600 quarters at Newbigging bay, if I ſhould run ſhort in 
the river, in ſuch caſe, I hereby accept your offer of 17 5s. per 
“quarter for 600 quarters of oats, free on board, to be {ſent for 
the latter end of this month, of the common run of granary oats, 


for we ſeldom get the beſt ſort.” 


The defenders anſwered, * We obſerve your offer, Cc. which coo 16. 


© we accept of; at the ſame time, we rely on your ſhipping the 
* whole at Cambus, as our Scots veſſels will be timorous to en- 
gage to lie off to take any part on board; and ſeeing this par- 
17 | | 

cel goes to. the north part of Scotland for ſeed,, we hope you 
* will be as attentive as in your power as to the quality, as you 
may expect, next ſeaſon, further orders for the ſame pur- 


40 ole,” 
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The Fargain being thus concluded, and it being a condition, 
that the corn was to be taken away by the end of February, the 
purſuer, in a letter of the 20th of that month, offered to freight a 
veſſel of his own for that purpole ; but this the defenders reject- 
ed, ſaying, that they had ordered veſlels from Leith. No veſſel, 
howev er, appeared, till the 5th of April, when the Mary (Lock- | 
hart, maſtet arrived at Cambus; and next day, her full cargo, 
being 312 quarters, was put on board, and the maſter granted a 
recei pt, Bering, that the corn was in good order and con- 
dition. 

On the 1oth of April, another veſſel, the James and Thomas, 
(Wood, maſter) having arrived, to take in che remainder of the 
oats, the purſuer immediately ſet about to load her, but was in- 
terrupted, by the receipt of a letter from the defenders, upon the 
12th, This letter informed the purſuer of a circumſtance, which 
the defenders had hitherto concealed, v:z. That the purchaſe was 
not for themſelves, but for Mr Campbell of Saddel, and Mr Da- 
vid 3 writer to the ſignet, who, it ſeems, carry on buſi- 
neſs at Leith, under the firm of John and David Campbells, The 
defenders fur, that theſe gentlemen had given them orders to pur- 
chaſe a quantity of oats, for the expreſs purpoſe of being uſed for 
ſeed in the Highlands of Scotland. Whether Mell. Campbell's com- 
miſſion was limited in this manner, the purſuer is ſtill ignorant; nor 
has he any concern to enquire. If this was the caſe, it may con- 
tribute to account for the conduct of the Moeſſ. Campbells, as it 
appears, that they were diſappointed in getting the oats in time 
for that purpoſe ; but, be this as it may, the defenders, by the 
letter now received, informed him, * That they were adviſed by 
„ the Mefl. Campbells, of the arrival of Lockhart's veſſel at 
Leith: That they had ſeen ſamples of the cargo, and had like- 
© wiſe [pown them to different dealers, who all declared, that the 
„ oats were not ſound, nor would any perſon offer any price for them, 
either for meal or horſes, although the trial had been made with, 
% moſe of the meal-mongers and Aab! ers in Leith and Hainburg b.“ 
The defenders added, © That as they had tranſacted this buſineſs 
only as agents for the Campbells, they did nor confider them- 
5 ſelves as liable; and they advited the purſuer, ſince Mell. 
* Campbells had reiz'ed to receive the oats, to give his authori- 
ce ty for having them diſpoſed of,” 


The 


„ 


The purſuer was greatly ſurpriſed at the account given by the 


Meſſ. Campbells, of the extreme bad quality of the oats. In this 


particular, he knew their intelligence to be falſe; and it is now 
proven, that it was equally falſe in another particular, viz. That 
the meal-mongers and ſtablers would offer no price for them; 
for it appears from the proof, to be more particularly ſtated, that 
at this very time, 145. or 145. 6 d. per boll, was offered for the 
whole cargo, (2. e.) 1 5. 3 d. or 1s. 94. per boll, more than the 
price to be paid to the purſuer. At the ſame time, the purſuer, 
in juſtice to gentlemen, with whoſe characters he is unacquainted, 


muſt here remark, That theſe falſchoods may not be altogether 


attributed to them, but rather to one Aitken, their clerk and ma- 


nager at Leith, who, as ſhall be afterwards ſhown, upon the face 


of his evidence given in this cauſe, is a perſon unworthy of credit; 
and who probably, out of his officious zeal for the intereſt of 


| thefe gentlemen, miſled them. 


Be this as it may, the purſuer conſidering, that he had no 
buſineſs with the Meſſ. Campbells, and ſeeing, from the tenor of 
the defender's letters, that they had got into a lock with theſe 
gentlemen, out of which they wanted to diſengage themſelves by 
involving him; he anſwered as follows: The oats per Captain 
* Lockhart, when ſhipped, were both good and freſh, as appears 
** by the maſter” s receipts, and otherwite ; and, when the ma- 
„ ſter's receipt of that tenor is given, the ſhipper, I ſuppoſe, is 
% no further anfwerable. As the corn comes from different 
** hands you cannot expect it to be all of the ſame quality. As it 


comes, ſo it is ſhipped, and no more charged to you than to o- 


e thers, at the ſame time fold. This matter really vexes me, 
“ infomuch, that if you'll give me leave, and order the maſter to 
deliver them, III unthip the cargo by Captain Wood, provided 
„your anfwer comes here by return of poſt, time enough before 
he ſails hence.“ 

To this letter the purſuer received rather an equivocal {wer 


from one of the defenders. He fays, ©* I have thowed yours to 


„ Mefl. Campbells, who inſiſt on your ſhipping for them, agree- 
able to our bargain, 600 quarters of proper oats. Thoſe by 
„Wood, now ſhipping, I hope you will be careful, be of ſuch a 
quality as can be accepted of as part of that quantity.” 
The defenders, in this letter, having taken no notice of the 
purſuer's offer to Ny the cg he ordered the veſſel - fail, 
aving G 


(+ SI 


having previouſly uſed the precaution to deſire the maſter to in- 
ſpect the oats, and ſay, if he had any objection, offering him others 
in their place. The maſter declared that he had no objections; 
and gave receipt for the oats as in good order and condition, 

The purſuer was informed of che arrival of this ſecond cargo at 
Leith, by a letter of the 3oth April from the defenders, in which 
they told him, That, though the Meſl. Campbell's thought this 


cargo better than che former, yet were they {till diſſatisfied, and 


refuſed to accept of them, as not agreeable to their com- 
„ miſſion.“ 


In this, and in ſeveral other letters, the defenders ſtated, in 
very ſtrong terms, the neceſſity of having the oars immediately 
unloaded, and diſpoſed of. They affected always to conſider the 
purſuer as liable to the Meſſ. Campbells, and themſelves as mere 
factors, out of the queſtion ; and they endeavoured very artfully 
to draw the purſuer in, to give orders about their diſpoſal. The 

urſuer was, however, upon his guard. He uniformly told the 
defenders, that he had no concern with the Meſſ. Campbells, or 
the terms of their commiſſion to the defenders. He had imple- 
mented his bargain with them in the preciſe terms of his letter, 


and looked upon them as his debtors ; at the ſame time he told 


Defender's 
proof. p. 12. 
A. 


—Þ. 2. E. 
— p- 3. D. 
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them, that the oats ought to be taken care of, and not allowed to 
periſh, and that he would be very ready to enter into a ſubmiſſion 
with them if they continued to think that there was room for a 
diſpute. 

What were Meſſ. Campbells views, and the real motives of 
their conduct, the purſuer can only gueſs. The oats were in- 
tended to be carried away by the end of February, but veſſels 
could not be procured for ſome time. The veſſels, when freighted, 
were long detained by contrary winds ; and Mefl. Campbells 
tretted much at the diſappointment, as is acknowledged by their 
own clerk, David Aitken. They were obliged to alter the de- 
ſtination, and order the corn to be brou ght to Leith. When it arrived 
there, Anthony Ferguſon depones, That there was a glut in the 
market, which made an uncertainty in the prices; and again, 
that there was few oats in the market, at the time theſe cargoes 
arrived, compared to what arrived immediately after. And John 
Mackenzie, That, at the period above mentioned, there were 
great quantities of oats came into I. eith, and the prices rather fell. 
In theſe circumſtances, it is not wonderful, Tu the Meſſ. Camp- 

bells 
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bells choſe to adhere to the ſtrict letter of their commiſhon to the 
defenders, and refuſe acceptance of the oats. | 

By deſire of Meſſ. Campbells agent two people who are called 
Corn Merchants, but who, in truth, are no more than ſervants to 


corn factors at Leith, one of them agent for the defenders, in- 


{pected the cargoes, not to give opinion upon the quality in ge- 
neral, but to ſay, Whether the oats were fit for ſeed? and after 
being told, they were bought and fold for that purpoſe. After 
the inſpection an application was made to the magiſtrate of Edin- 
burgh, called the Admiral of Leith, praying him to grant authori- 
ty (not to people he thought proper, but) to the very men whom 
the Meſſ. Campbells had employed to inſpect and report. It is 
not difficult to gueſs the conſequence. Theſe people made a joint 
and very ſhort report upon oath, That the oats of the firſt car- 
go are not freſh nor fit for ſeed; and, from the condition the 
** oats are now in, which the deponents obſerve to be now cool, 
they do apprehend, that they have been, ſome period before 
„ ſhipping, heated.“ And, with regard to the ſecond cargo, 
* That the oats appear to be mixed, and one third of them not 
fit for ſeed.” The purſuer will have occaſion to make ſome re- 
marks on this report, and the manceuvre by which it was ob- 
tained, 1n the ſequel, | | 

Afterwards both cargoes were delivered to Mr Anthony Fer- 


guſon merchant in Edinburgh, who ſold them in what manner 
Defender's 
% did not exert himſelf, at firſt, to get the oats diſpoſed of, as 50 1 


he thought proper. Mr Ferguſon himſelf depones, That he 


© it was a mute point for whoſe behoof they were to be ſold, and 
“as there was a glut in the market.“ It appears, however, from 
his accompts, that ſoon after there were 160 bolls of them ſold at 


14s. and 14 5. 6d. the reſt having lain till Auguſt, September, 


and October, and having been reſhipped for Borrowſtounneſs, 
unloaded, and again lodged in granaries, were ſold from 13 5. 4d. 
to 133. 9 d, And thus, with the inlake of the quantity, commiſ- 
ſion at Leith and Borrowſtounneſs, the expence of ſhipping, un- 
loading, granary rent, ec. there was a confiderable loſs upon 
the adventure. | 

Some time after this, the parties agreed to refer the difference to 
two gentlemen, dealers in victual, and ſigned a letter of reference 
to that purpoſe. Some proceedings were had before theſe referees 


and the purſuer was put to the trouble and expence of making a 
| 2 Journey 
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journey to Edinburgh ; but the referees could not agree bas 
themſelves ; and it being then required on the part of the purſuer, 
that they ſhould name an overſman in terms of the letter of re- 
terence, the defenders, and their referee, infiſted, that, previous 
to ſuch nomination, the Meſſ. Campbells ſhould be received as 

arties, a point they had all along aimed at, and this being re- 
fuſed, the reference blew up, and the preſent action was brought. 

Such being the facts, the purſuer {hall next ſhow, that he did 
not ſell, nor did the defenders mean to purchafe, ſced-oats, but 
r that i is, the common run of the markets at the time, 

uch as the dealers in Northumberland commonly receive into 
their granaries. 

The purſuer never conceived, that the defenders intended to 
zurchaſe from him 700 quarters of what is called /ced-oats in 
read nor did he ever pretend, that the oats he de- 
hkvered were of that quality. It requires very little knowledge in 
farming to know, that oats intended for ſeed ſhould be 3 

and of the beſt quality: And it muſt ſtrike every one, that, 
reſort to a common granary for ſeed, was a very extr Sa e 
meaſure, The purſuer himſelf never dealt in ſeed- corn, his bu- 
fineſs being to buy corns in the market, and from the Farmers in 
thedifferent parts of the. country, which are all thrown together in 
his granaries. Theſe corns he ſells, in larger quantities, at the 
current prices; and, as he expreſſes himſelf in one of his letters 
to the detenders, As the corns come or lie in the granary, ſo | 
they are ſhipped or ſold.” 

It is almoſt needleſs to reſort to proof to ſhow, that corns in 
this ſituatian are never ſold, or paſs under the name of {ced-oats, 
The opinion of dealers upon this head, is, however, in the proof 
before your Lordſhips. Thus : Thomas Barber, furveyor of the 
cuſtoms at the port of Cambois, depones, That he has known 
*© 20 or zo quarters ſold for ſeed by the farmers, but he never 
** Enew a whole cargo fold out of a granary for ſeed; the corns 
jn granaries coming from different hands, and being mixed,” 
Seorge Potts, ſteward to the Earl of Carliſle, a dealer in corn, and 
—p. 5. G. one who has granaries of his own, depones, That he never fold 

any corns for ſeed from his granaries, the common way of pur- 
chaſing feed being in the country from the farmers.” And John 

Humphrey of Elington, a confiderable farmer in Northumberland, 

. 6. G. depones, That he would not buy ſeed-oats out of a granary, 
as 
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r A - 


Parſuer's 
proof, p. 4. 
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ec as there is always a mixture of corn in granaries; and that he 


ce never heard of a ſhip-load of oats fold for feed,” To the fame ._ 


Purſuer's 


purpoſe depones David Maclaren corn merchant in Leith; but it proof, 3 


is unneceſſary to quote evidence, as the defenders have not been E. 


able to condeſcend on a ſingle inſtance of perſons purchaſing ſeed- 
corn from granaries like the purſuer's. They indeed quoted the de- 
poſition of John Edgar, one of their witnelies, who {wears, 


That it is cuſtomary to take oats out of the granary to be uſed Deſender”s 


for ſeed.” But even this witneſs, when croſs interrogate, de- B. 1+ 


45 ” | ; 5 9 . . 1 : 7 . 
pones, That they do not make a practice of ſelling oats for ,,., E. 


4 ſeed out of the granaries, but to ſerve a friend, or the like, in 
* ſmall parcels.” Which is much the ſame with what George 


Potts depones, via. That in caſes of neceſſity, ſuch as running Perſeer's 


* ſhort of ſeed, he and his father have ſometimes taken out ſmal 
quantities of corn from the granaries and uſed it for ſeed.” 

It is in proof, and will not be denied, that, at the time of the 
bargain in queſtion, 17s. per quarter was the current price of 
granary-oats in Northumberland. And it is likewiſe in proof, by 
the depoſitions of ſeveral witneſſes, though no proof was certainly 
neceſſary, that ſeed-oats always bear a much higher price than 


granary-oats, or the common run of the market. "The witneſſes 
{wear that it is generally, and was at that particular time, from 


| wo p-. G. 


3 to 45. per quarter higher. George Robſon depones, That ſeed- —p. z. C. 


oats were, at that time, from 20 to 22 5. 8 d. per quarter. With 
him concurs Thomas Barber, (p. 4. G.) George Potts, (p. 5. G. 
F.) John Humphry, (p. 6. F.) FEY 
The defenders deal very confiderably in corn, and have much 
connection with Northumberland: They could not fail, therefore, 
to know both how incongruous it was to buy ſeed-oats from a 
granary, or to obtain ſeed-oats from the purſuer, though he had 
dealt in them, at no higher price than the common run of the 
market. It was in this view that the defenders letters above quo- 


ted, wherein they offer 16 s. and afterwards 17 s. a-quarter for the 


oats, ſtruck the purſuer, and muſt ſtrike every perſon, although 


they added, that the oats might be uſed for ſeed in the north of 


Scotland. It was none of the purſuer's buſineſs what uſe the de- 
fenders were to make of the oats; nor was he a judge whether 
rranary-oats might not properly enough be uſed for feed in the 
north of Scotland, though he was ſure no farmer in the ſouth 


would think of converting them to ſuch a purpoſe ; but he cer- 
PE. GC tainly 
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tainly could never be led to imagine, that the defenders thought 
of obtaining from him picked parcels of oats, ſuch as he could ſell 


as ſeed-oats, when they offered no more than the current price of 
granary-oats. Had the detenders explicitly commiſſioned oats for 
ſeed, the purſuer would have anſwered, without heſitation, that he 
never dealt in ſeed - oats. | 

The defenders ſaid, That they had a cargo of oats from the pur- 
ſuer of crop 1771, at 16 s. per quarter; and that as they offered 
I7 f. a- quarter for thoſe in queſtion, this was proof they meant and 
expected ſeed-oats. The anſwer to this 1s exceedingly obvious: 
The firſt cargo was ſold early in the feafon, when the prices were 
lower. Accordingly your Lordſhips ſee from the correſpondence, 
that when the defenders wanted more at the ſame rate, the pur- 
ſuer refuſed, ** as the markets looked upwards.” And it is an un- 
doubted fact, that the markets did riſe. This, therefore, ſo far 
from ſhewing the defenders meant to buy ſeed-oats, proves direct- 


ly the contrary. It has not been pretended that the firſt cargo, at 
16 s. per quarter, or 12 g. per boll, was for ſeed. It was the com- 
mon run of the market or granary : How then, when the prices. 


roſe, can they pretend they expected feed-oats at only 15. per quar- 
ter or 9 d. per boll more. It is proved, which the defenders choſe to 


take no notice of, that oats bought in for the granary were from 16 s. 


to 16 s. £ d. the quarter (purſuer's proof, 3. B.) They could 


not therefore be ſold ont under 174. And, on the other hand, it 
is proved, as already obſerved, that ſeed-oats were ſelling from 
20 f. to 22 6. 8 d. per quarter. As this alone muſt put it beyond a- 


ny ſort of doubt, that the purſuer could not mean to ſell ſeed-oats ; 
ſo as both the defenders and the Meſſ. Campbells were dealers, and 
could not be ignorant that this was the fact, it is ridiculous to 
pretend, that they expected ſeed-oats. | 

But it is unneceſſary to reſort to conjecture to find the meaning 


of either of the parties ; the terms of the bargain, and quality of 


the oats, being clearly aſcertained by the purſuer's letter of the 
13th February 1772, above quoted, wherein he ſays, ©* I accept 
++ your offer of 17 5. per quarter for 600 quarters of oats, of the 
common run 0 1 for we ſeldom get the beſt fort.” And 
the defenders anſwer of the 16th of February, wherein they ſay, 


* We obſerve your offer, Oc. which we accept of.“ The purſuer's 
letter was in anſwer to that of the defenders, wherein they offered 
17 f. a quarter, adding, that they expected the oats of the beſt qua- 

| ty. 


( 


lity. Had the defenders really imagined that the memorialiſt dealt 
in ſeed-oats, or expected to obtain oats of the beſt quality at the 
price they offered, the purſuer's letter muſt have undeceived 
them, as he tells them in explicit terms, that he ſeldom has the 
beſt ſort of oats, and that it was granary-oats only that he could 
{ell at that price. What then was the purſuer's offer, of which the 
defenders, by their return to this letter, declared their acceptance ? 
Itſurely was not ſeed-oats, or oats of the beſt quality; for the pur- 
fuer had expreſsly informed them, that he ſeldom had any ſuch ; | 
but it was the common run of the granary, which could not be 
expected of the beſl ſort. This offer they accepted of abſolutely, 
without any condition, for the laſt part of their letter cannot be 
ſuppoſed to import any. They only fay, they hope that the pur- 
ſuer will be as attentive as in his power as to the quality. They 
add, that this parcel goes to the north part of Scotland for ſeed ; 
but they do not make it a condition, that he was to ſend them 
ſeed-oats, knowing very well, and being told expreſsly, that it was 
not in his power, or in the line of his buſineſs. 

The defenders being ſatisfied, that theſe letters in February make 
much againſt them, attempted to reſort to the previous correſpon- 
dence in January, and would infer an engagement on the purſuer, 
from the terms of his letter of the 19th of January, in anſwer to - 
the one from them, wherein they firſt propoſed to purchaſe 700 or 
800 quarters at 103. and added, it may be uſed for ſeed. But this 
will not avail them; for the purſuer” s letter in January does, in ex- 
preſs words, refute to enter into any engagement: As to my far- 

ther engagement to deliver, ©. I muſt beg to be excuſed, ſee- 
ing our markets look upwards.” The defenders have likewiſe 
built upon the laſt part of this letter, wherein it is ſaid, ©* Should 
the markets not advance, I will be able to do it; and, at all e- 
© vents, you may expect them from me as cheap as can reaſonably 
*. be afforded.” They would have this laſt expreſſion to be under- 
ſtood as an aſſurance, that they were certainly to get the oats. But 
this 1s ſtraining with a witneſs. It 1s evident that this is no more 
than a general aſſurance, that they might expect to be ſupplied 
from him on reaſonable terms. Upon the conſtruction of the de- 
fenders, the laſt part is in direct contradiction to the firſt. There 
is a condition annexed, that if the markets did not advance, when 
it muſt be allowed that they did, and how the defenders themſelves 
underſtood this letter, is plain from the after-correſpoadence, when 

| they 


(IE 
they repeatedly requeſt, that the dealings between them and the 


purſuer may be continued; and from their afterwards engaging in 


the bargain in queſtion, upon terms totally different. 
The purſuer has already ſaid, That he does not know what were 
the terms of the commiſſion given by the Meſſ. Campbells to the 


defenders, nor has he any concern with it. Bur as, for the reaſons 
above ſtared, it can hardly be believed, that they or the defenders - 


had hopes of getting 1zed-oats at the price they offered, ſo he 
thinks there is ground for believing that the oats were really not 
intended for ſeed. The looſe manner in which the defenders let- 
ters are worded, lead one to think, that the mention of ſeed was 


only deſigned to make the purſuer attentive to the quality. It muſt 


be allowed, that the middle of April was a very odd time to ſhip 
oats in Northumberland, to be uſed for ſeed the ſame ſeaſon; and 
the Metl. Campbells, in their letter complaining of the quality, 
give further ground for the ſuppoſition, by ſaying, © Although 
** the oathad not been juſt fit for ſeed, if freſh, and would . 


brought the current prices of Northumberland oats, we would 


„have kept them.“ And the defenders, when put in mind by 


the purſuer, that he had ſold granary-oats, and not ſeed-oats in the 


correſpondence after the diſpute began, ſeemed to give up the 
point that they are now maintaining,” and only ſay, ** Granary- 
ee oats we underſtand to be good oats.” 

On this head it may be furthernoriced, that whatever complaints 
were made of the firſt cargo, the defenders complain with a very 


bad grace of the ſecond and largeſt cargo, after the purſuer's 
letter of the 16th of April, in which he offered to take back the 


oats after they were ſhipped, without pretending that they were 


either better or worſe than the firſt: And in this letter the purſuer 


likewiſe told them, that when the maſter gave receipt he held him- 


ſelf exauctorate. The detenders rejected the offer, and therefore 


certainly did not expect ſeed- oats by the ſecond veſſel ; ; and, not- 


withſtanding the caution, they allowed the maſter to give receipt 


in the ampleſt terms. 


Taking it then for granted, that the bargain was not for ſeed- ' 
oats, bur for granary-oats, the purſuer proceeds, in the third 
place, to ſhow, That the corn was delivered agreeable to the bar- 


gain, and was good and wholeſome of its kind. 


And here it will % be attended to, that the oats were deliver- 


able at Camhois, of conſequence che defenders muſt not only 
maintain 


(rs: 1) 


maintain that the oats were damaged, but that the damage was 

ſuſtained previous to the grain being ſhipped at Cambois ; 2dly, Ir 
was an expreſs part of the agreement, that the oats were to be taken 
away by the latter end of February; whereas the firſt veſſel was 
not loaded till the 6th of April, and the other till the 21ſt of that 
month. As the whole blame of the delay lies on the defenders, in 
not ſending their veſſels timeouſly, and in refuſing the purſuer” 8 
offer of veſſels to carry the oats away immediately, it ſeems clear, 
that the purſuer could not be anſwerable for any damage or bad 
quality, owing to the oats lying in granaries ſix weeks or two 
months longer than agreement, ſuppoſing the grain had ſulfered 
in this way. | 

The receipts of the ſhipmaſters declare the oats o have been iu 

oo order and condition, when put on board; and, in the preſent - 
caſe, the purſuer does humbly contend, that this, without further, 
is probatio provata, He knows the terms, good order and condition, 
in the receipt of a {hipmaſter, are generally words of courſe. The 
defenders have put themſelves to a great deal of unneceſſary trou- 
ble in bringing proof of this being the common acceptation. In 
ordinary caſes, good order and condition can mean no more, than 
the outward appearance of the goods; and if they are in packa- 

es, which the maſter is not ſuppoſed to open, the words can go 
no farther than to the appearance of the packages. It 1s otherwiſe 
in the caſe of corn, where the maſter has occaſion to ſee every 
quantity meaſured and put on board, The declaration of good 
order and condition either means to expreſs his entire ſatisfaction 
in the quality, or it means nothing. And if the maſter takes up- 
on him to judge in a matter of which he is wholly ignorant, it is 
the fault, and muſt be at the riſk, of his employer. 

The purſuer holds it as a maxim in trade, and agreeable to the 
rules of common ſenſe, when goods are ſold, deliverable at a cer- 
tain place, the buyer is obliged to have a perſon there to receive 
them, veſted with the fame powers that he has himſelf if he were 
on the ſpot ; and that, when the goods are received by that perſon 
without challenge, all after complaints come too late. In the pre- 
ſent caſe, the defenders had it not in view to ſee the grain them- 
ſelves. They ordered it to be carried directly to Leith. They ſay 
it was at firſt meant to have ſent it round the Orkneys to the Welt 
Highlands; and by the ſame rule, they might have ſent it up the 


Mediterranean, or to the moſt diſtant part of the world ; and was 
the 
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the purſuer obliged, at the diſtance of months or years, to enter 
into nice diſcriminations, whether damage, ſuppoſed to be ſuſtain- 
ed, was prior or poſterior to this delivery. This rule mult go to 
quality, as well as to quantity. In ſhort, it is evident, that the 


line muſt be drawn ſomewhere, at which the contract muſt be held 
perfected, and future complaints barred ; and the purſuer cannot 


| ſee where it can be drawn with propriety, but at the place of deli- 
very, or how further evidence can be required after the receipt of 
the perſon commiſſioned by the buyer is given to the ſeller, Where 


no perſon is ſpecially commiſhoned to receive and inſpect, that 
power mult be held lodged in the ſhipmaſters, if in the employ- 
ment of the buyer, as here; nor is it to the purpoſe, to ſay, as. 
the defenders have done, That ſhipmaſters are not judges of grain; 
for if they were not, it was their fault to truſt them. 


* 


It would be further obſerved, that in this caſe the purſuer was 


directed by the defenders, to be ſure to take the maſters receipts; 


and previous to the delivery of the ſecond cargo, the purſuer had 


wrote them in theſe words: When the maſter's receipt is given, 
„the ſhipper is no farther anſwerable.” After this warning, it 
was certainly their duty, if they did not mean to truſt the maſter, 
to ſend ſome other perſon to inſpect the grain at delivery. 

The purſuer does therefore maintain, that as the oats were deli- 
verable at Cambois ; as they were accordingly delivered by him, 
and received there by perſons intruſted by the defenders, and that 
too after expreſs intimation to the defenders, as to one of the car- 
goes, that he conſidered himſelf as exauctorate, after receipt from 
the ſhipmaſter; and as theſe perſons gave it under their hands, 
that the oats were in good order and condition, no after complaints 
can be liſtened to. | | 

This argument appeared to the purſuer ſo conc'uſive, when the 


cauſe came firſt into Court, that had it not been for the ſake of his 
character, attacked as a dealer, he would have oppoſed a proof being 


granted, He joined iſſue with the defenders, reſerving the benefit 
of this plea in its full extent; and the proof being taken of the 
quality of the oats, both when {ſhipped in Northumberland, and 
when landed at Leith ; he will go on to ſhow, that the ſame 
thing appears from it as from the tenor of the thipmaſter's receipts. 
Corns in granaries, like the purſuers, muſt, from the nature of 
the thing, be mixed. To make it a ground of complaint, that 


960 bolls of oats taken from granarics, aud even from different 


places, 


En 


places, by an expreſs condition of the bargain, were not all of the 
ſame quality, is ridiculous. ; 

Granary oats muſt not only be of a mixed quality, but they 
mult partake of the nature of the ſeaſon, They will be better or 
worſe, as the ſummer and harveſt prove favourable, or otherwiſe. 
In wet ſeaſons, there will be a mixture of diſcoloured grains; and 
in Northumberland, corns are ſeldom or never entirely free from 
ſuch mixture. In large granaries, where coras bought from all the 
ditterent quarters of that extenſive country are put, it is impoſſible 
to prevent ſome damnified or diſcoloured corns being at times ad- 
mitted. Theſe obſervations are peculiarly applicable to the crop 
1771, of which were the cargoes in queſtion. It will be well and 
long remembered, what kind of weather the harveſt of that year 
was in Scotland. In Northumberland, it was no better, or rather 
worſe. The confequence was, that the grain was partly diſcolour- 
ed, and hardly one cargo to be found, without a mixture, leſs or 
more, of browniſh or blackith pickles. Sheaves of corn being wet 
in the ſtook, and put damp into the ſtack, will heat ſo far as to 
give this colour, and a very few of theſe damp ſheaves will make a 
mixture diſcernible in the produce of. a whole ſtack. 

The purſuer never pretended, that the corn he ſold and delivered 
to the defenders was entirely free from ſuch a mixture. He ac- 
:nowledged from the beginning, that there was a ſmall mixture of 
diſcoloured grains. He had candidly informed the defenders, 
what they had to expect betore the purchaſe, In a letter of gth 
january 1772, he wrote them, That commodity, (i. e. oats), 
really does not come in as uſual at this ſeafon, nor are the oats 
** ſo dry as might be expected.” And in the letter which was the 
foundation of the preſent bargain, ** We ſeldom get the bet fort.” 
But the purſuer cannot acknowledge, that the oats deſerved the 
character given them by the defenders, of bad, unwholeſome, 
ſpoilt, heated, Oc. On the contrary, he affirms, that the oats 
were wholeſome and merchantable ; that the ſmall mixture of diſ- 
coloured grains could not affect the whole; and in general, they 
were ſuch as the common run of the granaries and market at the 
tirae afforded, ſuch as brought the ſame price, and what he ſold 
to others, without complaint; and, in ſhort, were exactly agreea- 
ble to the bargain, ſuch as he agreed to ſell, and the defenders to 
buy, by the terms of their correſpondence above quoted. If this 
be the caſe, it is in vain for the defenders to ſay, that the oats 

were 
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Purſner's 
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were not of the beſt quality, for ſuch the purſuer never engaged to 
ſell to them, or that the corns were not all of the ſame ſort, and 
had a mixture of diſcoloured grains, for ſuch only they could ex- 
pect at the price, and at the time. | 

The proof, both of the ſtate of the harveſt in general, and of the 
particular quality of the oats in queſtion, is clear and ſatisfactory, 


proof, p. George Potts, ſteward to Lord Carliſle, depones, That the har- 


50D. 


p. 6. G. 


P. 4. F. 


ibid. D. 
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velt 1771 was wet, and ſome of the corn damaged : That, in 
**: conſequence of the wet weather, ſome ſheaves generally warm 
in the ack, which occaſions a mixture of diſcoloured grain 
in the corn men into the granaries ; and that this happens al- 


| © moſt every year, more or leſs : That when there is a ſmall mix- 


© ture of diſcoloured grain, he does not reckon the victual un- 
e wholeſome, or unmerchantable; theſe characters depending on the 
degree of heat. No doubt, the victual is better, the freer it is 
of diſcoloured grains; but the victual in Northumberland is ſo 
*© ſeldom entirely free of diſcolouring, that they might give up 
dealing, if it was reckoned unwholelome or unmerchantable, on 
© account of a ſmall mixture: That if he were obliged to deliver 
*. oats of the common run of the granary, he would not expect 
* to deliver ſeed-oats, but only ſuch as he received into his gra- 
© nary, which are mixed, and not eſteemed fit for ſeed, becauſe of 
„ the mixture.“ 

John Humphry of Ellington, an actual farmer, depones, That 
* they had very bad and wet weather in Northumberland in har- 
„ veſt 1771, inſomuch that the bands of the top-ſheaves, and 
% ſome in the north ſide of the ſtook, were {hot or growing, which 
** would occaſion the grain to be diſcoloured ; ; and that if a wet 
* or damp ſheaf is put into a ſtack, it will grow warm, and yet 
not affect the whole tack ; and though the husk of the grain in 
„that ſheaf will be dicoloured, yet ſometimes the kernel will not 
be affected, and moſt commonly not affected.“ 

Thomas Barber, ſurveyor of the cuſtoms at the port of Cambois, 
depones, ** That he ſaw a good deal ot corn that year, (i. e. 1771) 
and none but had a mixture of diſcoloured grains: That the 
„ harveſt 1771 was wet, and bad for winning of corn; and the 
% deponent being a great ſportſman, had occaſion to be much in 
the fields.“ | 

Mr Barber, in the courſe of his employment as ſurveyor, had 


occaſion to ſee the cargoes of oats in queſtion, aud depones, 
© That 


Co] 


J © That theſe cargoes appeared to the deponent good mer- | 
[ * chantable victual, and as good as any ſhipped from Mr Wat- | 
- * ſon's granaries, or any other granary in the river that ſeaſon. 

© Being interrogated, Whether the oats appeared to be heated in 
C * the ſtack or granary ? depones, That cargoes of corn have very 
„ frequently a mixture of browniſh, or what is called, Fox-colour- 
» * ed grain; and theſe cargoes had a ſmall mixture of ſuch diſco- 
2 © loured' grain, and there might be about three or four or ſix _ | 
l 5 pickles diſcoloured in two handfuls: That he cannot ſay but 
1 e there might have been ſome ſheaves of corn in a ſtack warmed 
M | or heated, which would occaſion the diicolouring ; but he does 


A * not apprehend that the corn was any thing the worſe for it, the 
A mixture being ſo {mall.” 


1 George Robſon, clerk or agent to the purſuer's granaries, de- : . : 

” pones, Thar he inſpected theſe oats ſundry times in the grana- 2. E. 

0 ** ries, and when put on board the ſhips, and they appeared 

* to him to be as good as the common run of oats in Northumber- 

* ** land, of crop 1771, ſuch as were generally bought in the mar- 

- “ ket for the granaries : That theſe oats did not appear to 

ot © have been heated in the ſtack or granary, or anywiſe un- 

3 * wholeſome: That the harveſt 1771, was wet in Northumberland, 

55 and the deponent knows, that the oats of that ſeaſon were in 
general diſcoloured, and had blackiſh and bluiſh pickles, and 

a {+ {ometimes a mixture of browniſh pickles ; which diſcolouring 

r e was owing to the wet the grain got in the ſtook : That in the 

0 „% oats ſhipped, as aforeſaid, there was a ſmall mixture of brown- 

k {© ith pickles, and there might be about three ſuch pickles in a 

et „ handful, but the deponent does not conſider them as unwhole- 

15 ©. ſome on that account.“ 

A Thomas Thomſon, another of the purſuer's ſervants, who was 

. employed in meaſuring out the oats, depones, That they ap- P. 3. F. 

| * peared to him to be in good condition, and as good as any 

” % ther oats he had occaſion to meaſure of that crop.” 

0 peter Lockhart, one of the ſhip-maſters, depones, That the pefenders 

- 


“ oats, at the time they were put aboard, were not hot; but proof, p. 


I « whether they were formerly heated or not, he cannot ſay, not“ B. 
5 * being a judge: That he obſerved ſome of the oats reddiſh and 

« brown; and as to the proportion of reddiſh or brown coloured ibid. P. 
ad „ oats in a handful, there might be forty or fifty pickles ; =_ 
s, 8 | what 


we. E r 


Defenders 


proof. p. 
10. F. 


Purſuer's 


proof, p. 
8. H. 
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proof, p. 
D. 


Bid. 7. A. 


p. 8. G. 
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* what he means by a handful, is what he might hold in both 
hands put together.” 


Wood, the other ſhip-maſter, deponed, That he remembers 


% Mr Watſon came along-ſide of him wIhle he was lying in 
*© Newbigging-bay, and aſked him how he liked his cargo; and 


© he made anfwer that he liked it well enough, but did not pre- | 


tend to be a judge of corn. 

Such is the proof of the condition of the oats at the place of 
delivery, and the evidence of thoſe who ſaw them at Leith, is 
much to the ſame effect. Thus David Maclaren, corn merchant 
in Leith, depones, ©* Thar he ſaw one of the eargoes from Nor- 
„ thumberland, for the Meſſ. Campbells, in ſpring 1772: That 
they were not of the fineſt quality, but that they were like the 
© common run of oats from Northumberland at that time; and 
the opinion the deponent formed of them was, that they might 
* have ſold at 4 d. leſs per boll than the beſt oats from Northum- 
© berland at that time: That not only at the period above men- 
% tioned, but for theſe three years paſt, oats from Northumber 
„ land have been partly diſcoloured, owing to the wetneſs of the 
© harvelt ſeaſons, which occaſions an antring mixture of brown 
% pickles among corns: That theſe antring pickles might have 
© been heated in the ſtack or the barn, heat being the oc- 
** caſion of their being of a brownith colour; but that the bulk 
of the corn had not been heated: That in the months of March 
and April, the general run of grain from Northumberland was 
much of the ſame quality.” 

ohn Mackenzie, one of the perſons. who W the corn, 
by order of the admiral, witneſs for the defenders, depones, That 

* the oats were partly unwholeſome, and ſuch as the currency of 
cats coming from Northumberland at that time: That the de- 


„ ponent cannot ſay, whether they were heated or not, but that 


* they had received ſome damage, as he obſerved ſome red 
„ pickles among them; but whether in the field or not, he cau- 
„not ſay: That all or moſt part of the corn from Northumber- 
* land at that period, and from the January preceding, were 
much of the ſame quality, and had red pickles; and that there 
** was but a ſmall mixture of theſe red pickles amongſt the oats 


in queſtion.” 
David Keay, another witneſs for the defenders, depones, 


That both laſt year and this year, the general run of corn from 


Northumberland 


1 


1 


© Northumberland, have not been ſo clear as in good harveſts: 

« That both the harveſts 1771 and 1772, there was a great deal 
{© of rain, which diſcoloured the victual ; and his only reaſon for 
5 chinking ſo, was from the ordinary or common run of victual 
from Northumberland to Leith.“ 

Robert Umpherſton, another of the defenders witneſſes, who Defender: 
was employed to meaſure out the oats in Wood's veſſel, depones, 8 * 
That the cargo was as good in quality as the common run of ö 
* oats that came into Leith at that time.“ | 

Robert Dalziel meal-maker in Leith, depones, That he ſaw Sahel 
* the cargo per Lockhart, and the oats were of a middling quali- 1. A. 
* ty, and like the run of the country at the time; but that there 
„ were ſome antring pickles of them red, occaſioned by the wet 
„ ſeaſon, and net all the grain from Northumberland was of 
ce the ſame quality, and in the ſame way: That it was his opini- p. 1. C. 
on the oats would have mealed as well as the common run of 
© oats from Northumberland at that period: That theſe oats had {#4 E. 
not been heated in the ſtack, otherwiſe he would not have 
% offered for them, but that the redneſs of the pickle was owing. 
to the wet ſeaſon :* And to the ſame purpoſe deponed James 
Burnet and John Kelly, hoth meal-makers. 

Independent of this cloud of evidence, the prices which were P. 11. H. 
aſked by the Meſſ. Campbells agent at Leich, and which were © 
offered him by ſeveral perſons, and the prices at which they were 
actually ſold afterwards, afford proof more ſatisfying, than the 
opinion or teſtimony of any number of witneſſes, that the oats 
were equal, if not ſuperior in quality, to the common run from 
Northumberland at that time. It is eſtabliſhed by the teſtimonies 
of ſeveral witneſſes, that the current price of Northumberland 
oats at Leith, when theſe cargoes arrived, was from 14 s. to 
14 5. 6 d. Some of the witnelies ſay, from 145. to 15 s. It is 
proved, that Meſſ. Campbells agent was at once offered 14 s. by 
ſeveral perſons, but he rejeted all theſe offers, and demanded 


Purſner's 


, 5 s. Robert Dalziel meal-maker, depones, That he was P. 11. K. B. C. 


* about buying of the oats which came by Lockhart's vellel ; 
* and that he, George Walker, and James Bremner, offered 
David Aitken, for the whole cargo, 14 s. per boll, with four per 
cent. diſcount, at a month or fix wecks credit: That Aitken 
e alked ; and never offered them for leſs to the deponent, and 
* even would not agree to give the four per cont. diſcount at 


„ 14s,” James Burnet mcal-maker, depones, That he ſaw p. 12. F. 
66 
the 
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* the firſt cargo which David Aitken was offering to ſale, and 
*. Aitken was aſking 15 s. per boll, and one George Walker, told 
the deponent, that he had offered 14 s. for the ſaid oats ; but 
* whether for the whole or a part, he cannot ſay.” John Mac- 
kenzic, depones, That he heard David Aitken aſk from David 
Es Salmond 1 5 c. per boll for the oats on board Lockhart's ſhip.” 
| 4 1 ye . John Kelly meal-maker, depones, That the day he ſaw the 
B. „ oats, George Sutherland, meal-maker at the Weſt-port, offer- 
ed to buy ſome of them at 14 s. per boll, but Aitken refuſed 
„eto take the ſame.” And Mr William Gibſon, merchant in 
Edinburgh, after telling that Aitken, ſhowing him a parcel of the 
oats, aſked his opinion, and that he Mr Gibſon, adviſed him to 
P. 13. P. ſell them, depones, That a day or two thereafter, he met 
© Aitken on the ſtreet, and aſked him What he had done with 
© theſe oats; to which Aitken anſwered, that he was offered 
*© 145.0714 x. 6 d. but rather thinks the laſt; and, as the deponent 
thinks, the offer was by Robert Dalziel, or George Walker; and 
* Aitken ſaid he was aſking 15 F. for theſe oats.” 
It thus appears, that the dealers in meal offered, at the firſt bode, 
* a price for theſe oats, equal or very near the current price of che 
market, notwithſtanding the bad character given them by Meil. 
Campbells and their agents, and that theſe gentlemen, or their 
agent, inſiſted upon a higher. 
It is extremely material to obſerve, as it may throw ſome light 
on the conduct of parties, and the motives of their conduct, 
N | that notwithſtanding of this clear proof of offers made for the 
= | ' oats, and that too, immediately on the arrival of the firſt veſſel, 
| there is not the leaſt hint of any ſuch thing given to the purſuer, 
. in all the correſpondence from firſt to laſt, either by the defen- 
A ders og Meſſ. Campbells; on the contrary, your Lordſhips ſec 
k the MAT: Campbells writing, ©* that no perſon would offer any 
[ * price for them, either for meal or horſes, although trial had been 
& made with 2 of the meal-mongers and ſtablers in Leith and 
Edinburgh.“ 

Mr Aitken was examined in this cauſe as a witneſs for the de- 
fenders, and being ſenſible, that, to own the offers, would involve 
him in a diſagreeable explanation, he thought proper to ſteer a 
middle courſe; and without denying what was fo fully eſtablithed, 
he loſt all remembrance of the matter, though his memory was per- 


fectly freſh as to every circumſtance that favoured the defenders. 
He 
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That at 12 5. 9 d. the boll in Northumberland, (i. e. the price at 


thought they were a good bargain. 


(. at} 


He even attempted to confound the offers proved to have been 
made, by relating ſtories of tranſactions he entered into for ſale of 
the oats before their arrival, which are undoubtedly creatures of 
his own imagination; but it is unneceſſary to enter further into his 
depoſition, as it contains a ſtring of nn meminis, and prevarica- 
tions ſo groſs, as entirely to diſcredit his teſtimony, 

But beſides this proof of offers made for the oats on arrival, the 
account of the actual tales produced in proceſs by the defenders, 
ſhows that their quality cannot have been ſuch as the defenders 
repreſent, It muſt be allowed, that never was corn brought to 
market under greater diſadvantages, Condemned by the Admiral, 
and repreſented by the expoſers themſelves as damaged, ſpoiled, 
heated, &'c. &c. It is no wonder, that at the firſt judicial roup, 
no perſon could be found to look at it ; and yet 160 bolls are ſoon 
after ſold at 14 s. and 14 s. 6 d the higheſt market prices, and the 
remainder from 13 5. to 14 s. after being kept in Leith granaries till 
Auguſt, and ſome of it till October, when the prices had fallen, 
and the corn muſt have been much worſe. Mr Ferguſon, to 


whoſe care it was committed by the defenders, depones, That to pefenders 
the beſt of his judgment and recollection, the price of 13 f. at proof, p. 2. 


© which the greateſt quantity were ſold, was below that of good F. 
«© oats then at market; and that, as to the quantities ſold at 14 4. 
e 6 d. the deponent thought himſelf happy to get that price tor 
“ them, as he thought it a tolerable price for good oats at the 
„ time; and the deponent believes, that the oats being expoſed, 
« and having got a bad character, had an effect on the lat- 
<« ter ſales, (2. e. the ſales at 13 5.) eſpecially as the deponent was 
informed by his agent at Leith, who had the care of the gra- 
© naries, that the oats were then latterly in better condition, than 
„ at the time the deponent got 14 s. © d. for them: That the de- 


 «. ponent did at firſt expect, that the oats would have given more 


„ than they afterwards ſold at.” John Mackenzie depones, 


% which the purſuer ſold the oats or 17 s. per Englith quarter) he 
David Maclaren depones, 


«© That the oats free on board at Cambois, at 12 5. 9 d. per boll, purſuer's 
«© would not yield any profit at Leith after paying charges, but proof, p. g. 
« does not think there could be any loſs.” And one of the de- C. 
fenders themſelves, in a letter to the purſuer, of the 16th of April, 


after mentioning the Mell, Campbells proceedings and complaints, 
e writes ; 


p. 7. E. 
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writes: Notwithſtanding all which, from the preſent demand, 
„ I am of opinion they will bring the money they coſt.” 

From this proof of offers, the opinion of dealers, and the actual 
fales, two fair and obvious concluſions ſeem to follow: ½, That 
as the current, or nearly the current prices, were offered for the 
oats, they muſt have been of the ſame quality with the common 
run of the market: 2d/y, That the loſs the defenders would now 
throw upon the purſuer, was truly the effect of their own impro-— 
per and imprudent conduct, both by decrying the quality of the 
oats, and at the fame time, inſiſting upon too high a price for 
them. Aitkin undertook to ſell the oats, 14 s. were offered at once, 
he inſiſted for 15 F. and that without the four per cent. diſcount, 

which was more than was then given for the beſt Northumberland 
oats; and this price he would not abate, as 1s deponed to by the 
perſons who offered. At 14 c. there would have been little or no 
loſs; but it is probable, that if Aitken had choſe to abate a little, 
he would have got 14 5. 64. 14 f. were the firſt offer, and above 
100 bolls of them taken from the heap, were ſold at 145. 6 . a few 
weeks after, when it is confeſſed, that there was more corn in the 
marker. The loſs, therefore, which indeed chiefly aroſe from the 
charges of keeping, the oats, was not the effect of the quality of 
the oats. . For, whatever the defenders may pretend as to the qua- 
lity, t ſtill they muſt allow they might have been fold without 
loſs. Urne loſs, was evidently the conſequence of Aitken's inſiſting 
upon too high terms. The concealment of theſe offers too, from 
the purſuer, is a moſt material circumſtance. If, inſtead of che 
talſe account, that even no ſtabler would buy the oats for their 
horſes, they had candidly wrote the truth as to the offers, it is 
highly probable, parties would have been at one. The oats might 
have been ordered to be ſold to thoſe perſons who offered; and if 
there had been any deficiency, which, if any, muſt have been a 
mere trifle, it could have been eaſily ſettled, and all the ſubſequent 
charges, Oc. as well as this litigation, ſaved. 

The purſuer propoſed, in the Ia place, to make fome obſerva- 
tions upon the proot attempted to be brought by the defenders, of 

the inſufficiency of the oats, and other arguments uſed by chem. 

Not willing to allow the purſuer any point, they have in the 
entry, endeavoured to impugn his proof of the bad weather, and 
diſcolouring of the grain in Northumberland, in harveſt 1771. 


Among their numerous acquaintances, dealers in victual in that 
country, 


EF ( 
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country, and air clerks, the ey found two of the latter ordcr, to 
ſwear, that the weather was remarkably good, and the corns not 
at all diſcoloured. It is odd, that they could not find men of high- 
er character, to bear evidence of a fact ſo material, and ſo noto- 
rious. When this attempt is oppoſed to the weight of evidence on 
the other ſide, the only excuſe that can poſſibly be made for theſe 
people, is, that they dwell in ſome ſpot very peculiarly favoured 
in point of weather; and he who. admits this, muſt have charity 
indeed. It is hardly worth while to obſerve, that theſe people 
live about forty miles from the purſuer's granaries. 

The defenders build much on the report of the two perſons who 
inſpected the oats by the admiral of Leith's order; but beſides, 
that this operation was entirely ex parte, 1t appears on the face 
of it to have been gone about in the moſt partial and fſlovenly 
manner. The inſpectors were two ſervants, choſen not by the 
judge, but by Meſſ. Campbells agent, one of them an agent for 
the defenders themſelves. The inſpection was made, not with a 
view to aſcertain the truth, but to give a legal colour to their pro- 
ceedings, and to juſtify them for refuſing to accept the oats, 
which they had done in the moſt poſitive manner, previous to the 
inſpection. The queſtions pat to the inſpectors, did not lead to 
an inveſtigation of what was the real quality and condition of the 
oats, but was confined to their being oats fit for ſeed. No doubt 
they were told by Mr Aitken, that theſe oars were ſent from Nor- 
thumberland, as ſeed-oats. Very little would be needed to ſatiſ- 
fy them, that theſe were not Northumberland ſeed-oats, and then 
they both make oath in the preciſe ſame words, which it is no 
great ſtretch to ſuppoſe, were of Mr Aitken's diction. The pur- 
fuer thinks himſelf entitled to call this proceeding a proſtitution 
of oaths and of juſtice. _ 

After all, What did theſe . report? That the oats 1n the 
firſt veſſel, were not fit for iced, and thoſe in the ſecond, not all 
of one ſort, and one third of them not fit for ſeed. So far 1s true; 
but they add, that the oats of both cargoes, muſt have been heat- 
ed at ſome period before ſhipping, and the reaſon given for this 
opinion is a very odd one, v:z. becauſe they are now cool. The 
purſuer has no occaſion to cavil at words, but this ſhows, at leaſt, 
that the examination has been gone about in a flovenly manner, 
both becauſe the expreſſion is literally nonſenſe, and becauſe the 


examinators have been at no pains to enquire, if the whole, or 
| What 
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what proportion appeared to have been heated, or upon het ap- 
pearances in the oats the inſpectors found their judgment. The 
truth is, Meſſ. Campbells agent wanted only to have it aſcertain- 
ed, that they were not ſeed oats, in order to get quit of their bar- 
gain with the defenders, and further he gave himſelf no con- 
cern. 

This leads to a general obſervation, That, to ſay a quantity of 
corn has been heated, unleſs the appearances and degree of heat 
arc explained, 1s nothing to che purpole. The opinion may be 
founded on falſe appearances, and a ſmall mixture may have been 
heated or diſcoloured as in the preſent caſe ; but that is not ſuffi- 
cient to characteriſe the total quantity, which, on the whole, may 


be good and wholeſome. 
This cannot be more ſtrongly illuſtrated than by the proof in 


proof, p. Go. this cauſe. John Mackenzie, one of the inſpectors, when ſpecial- 


ly examined, explains the general terms of the report, and fairly 


owns, that he cannot take upon him to ſay the oats were 
heated ; but that they had received ſome damage, as he obſerved 
a ſmall mixture of red pickles among them. The defenders will 


no doubt call this a contradiction of his former oath ; but in truth 


it is not, for the reaſon above given, He had been told by his 


co- -inſpeQor, and by Mr Aitken, that the oats were heated, be- 


cauſe they had this ſmall mixture; but he certainly could not 


mean to charaReriſe the whole on ſuch ſlender ground. At any 


rate, he was one of the defenders witneſſes, and it was their duty 
to read over to him his oath before the admiral, and make him 
explain this ſeeming contradiction; but this they did not think 


proper to do. 


The other witneſſes for the defenders, who ſwear to the condi- 
tion of the oats, are: 

Alexander Laidlaw, the other perſon choſen by Aitken to in- 
ſpect the oats, who indeed ſeems to think himſelf bound to main- 
tain the report, and make the oats as bad as poſſible. He depones, 
That the oats were of a middling quality as to ſize, but were ill 
coloured, unwholeſome, and both {melt and taſted ill, and muſt 
have been heated in the ſtack or granary, He owns at the ſame 
time, that he made the inſpection ar the defire of Aitken, with a 
view to ſay, whether they were fic for ſeed. 

Mr Ferguſon depones, That the oats appinred to him to be ill 


coloured and unwholeſome; at ſame time, he candidly confeſſes, 
that 


25) 
that he is not an accurate judge of corn; that he had ſeen no o- 
ther Northumberland oats that ſeaſon; and that his opinion was 
built upon that of the infpectors, whom he heard ſay, Thar the 
e oats had been heated before ſhipping, and the deponent believed 
{© that to be a very juſt opinion, as it ſeemed to him to account 
for the colour and ſimell.“ 

David Aitken, (Meſſ. Campbells agent), is another witneſs, w ho 
ſwears, That the oats were ſpoilt before ſhipping, and unwhole- 
ſome.” Bur this man is certainly prejudiced ; and when the ob- 
ſervations already made on his teſtimony are attended to, he muſt 
be held unworthy of credit. 

The only other witneſs is David Keay, Mr Ferguſon's ſervant, 
who depones, That the oats appeared to him of a bad quali- 
„ty, ſoft and teuked, and of a worſe quality than the common 
„run of corn, at the market at that time: That they were a 
% mixed kind of corn, red and white; and that the red corn, as 
„he imagined, proceeded from being heated, either in the ſtack 
or granary.“ This witneſs may alſo be fairly conſidered as 
prejudiced ; receiving under his care a cargo of corn, condemned 
by the admiral, and which his maſter's cuſtomers had declaredly 
lodged with him, becauſe heated and unwholeſome. In one cir- 
cumſtance he ſtands in oppoſition to all the other witneſſes, viz. 
where he ſays the oats were ſoit and teuked. 

It may likewiſe be obſerved in his, and the other witneſſes de- 
poſitions, who mention bad taſte and ſmell, that if the oats were 
ſoft, ill taſted, and above all ill finelled, theſe qualities mull 
have been contracted after ſhipping; for tho' the defenders have 
been at great pains to ſhow, that the ſhipmaſters were not judges 
of corn, if they were not void of taſte and ſmell, the oats muſt 
have been offenſive to them; and they would not have failed to 
mention it, if they were as deſcribed by the witneſſes above quot- 

ed, when put on board. 

And it will be further obſerved, on Mr Ferguſon's and Keay's 
teſtimonies, that the oats before being committed to them, had 
been allowed to be a conſiderable time on board the ſhips, and 
Mr Gibſon, depones, they appeared to him to be heating on 
board ; which undoubtedly was owing to their condition in the | 
veſicle; ; as it 1s allowed, on all hands, that the oats were dry at 
leaſt, when ſhipped. | 
On the part of the defenders, your Lordſhips, therefore, have 

G theſe 
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| theſe four witneſfes ; to all of whom, the objection of prejudice 
{trongly lies. On the part of the purſuer, there are his two ſer- 
| vants, the ſurveyor of the cuſtoms, Mr Maclaren, Mackenzie, 
one of the inſpectors, the metiter at Leith, and the three meal- 
mongers : When the other circumſtances, of the prices oftered, and 
1 | the ſales, are joined, it is needleſs to ſay what ſcale Prepon- 
derates. 

I be purſuer does not maintain, that there is full proof of the 
corns receiving damage aboard the veſſels; but ſo much appears 
on that head, as entitles him to conclude, that part of the corn 
being damaged, the defenders, and Meſſrs Campbells, whoſe 
views evidently were, to make it appear as bad as poſſible, might 
take advantage of this, to impreſs ſome of the people, with the 
belief of the whole being ill conditioned, and an opportunity 
was afforded, where ſamples were to be ſhown, of not chuſing the 
beſt. 

Thorlbeck, who piloted Lockhart's veſſel into the river Cam- 
Furſuer's bois, depones, That it was leaky, and that the maſter acknow- 
4 5 D. ledged it to him, when taken notice of. The maſter, as was to be 
| expected, denies this, when examined in this _ : but Meilrs 
Me Campbells, the very day after that veſſel's arrival, wrote the de- 
\ Fenders in theſe words: There is an abſolute neceſſity of land- 
; | ing the oats by Tueſday, as they are not in a condition to keep 
1 „ in the veſſel.” The defenders repreſented the ſame thing to 
9 the purſuer in the ſtrongeſt terms; and on this ground was the 
[ application made to the admiral. Mr Gibſon depones, That 
b * from the ſamples ſhown him by Aitken, he thought the corn 
"k © was heating aboard the veſſel.“ In the account of ſales there 
is this article; ** 3 3-4th bolls damaged in the veſſel, and good 
N for nothing.” Now it is acknowledged on all hands, that the 
| oats were firm and dry, when put on board the veſſel; and fo far 
the bills of loading are allowed to be unexceptionable evidence : 
How then could the oats be damaged, and heating in a few days, 
Put from the fault of the veſſels? 

The purſuer begs your Lordſhips particular attention to ano- 
ther circumſtance on this head, as an excellent ſpecimen of the de- 
fenders conduc ; at the very inſtant that the Meſſrs Campbells, 
and their agent, are writing in the foregoing terms; and one of 
the defenders, who had gone to Edinburgh ro ſee the oats, is ex- 
preſling himſelf to the purſuer in the ſame {tile ; and when Aitken 

is 
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is ſhowing ſamples, to make people believe that the outs are heat- 
ing: Theſe gentlemen are procuring inſpectors to ſwear, that the 
oats are now cool, and therefore muſt have been heated before Mip- 
ing: The one fide of the picture was to induce the purſuer to 

take the bargain off their hands; the other to force him, if he 
would not do it voluntarily. 

In the defenders condeſcendence, it was ſaid, that a ſtratum of 

ood oats had been pur on the top of the ſecond cargo, to make 

it be believed, that the whole was equally good, and of an excel- 
lent quality. It was the firſt time the purſuer had ever heard of 
this circumſtance : He felt himſelf, as every honeſt man would, 
very much hurt by the inſinuation; and he made no difficulty to 
deny the fact. It is nevertheleſs in proof, that there were on the 
top of Wood's cargo, about fix bolls of a quality ſuperior to | ? 
what was 1mmediately below ; and the defenders will not fail from 
thence, to infer a fraudulent deſign, on the part of the purſuer. | 
Conſcious of his own integrity, he is not afraid, however, that 
your Lordſhips will eaſily believe him guilty: It would be in- 
decent for him to mention rank and character; but he cannot 
help ſaying, it is a loſs to him when ſuch things are thrown out, 
that his cauſe is tried where he is a ſtranger. 

The circumſtances under which this fraud is ſuppoſed to have 
been committed, are at once ſufficient to refute the calumny. Your 
Lordſhips will obſerve, it was the ſecond vellel. Before it was fully 
loaded, the purſuer had received account from Leith of the ar- 
rival of the firſt, .and ſtrong complaints of the inſufficiency of its 
cargo: Is it then poſſible to believe, that the purſuer could think of 
paſſing the ſecond cargo, by ſtrewing ſix bolls on the top ofſix hun- 
dred? He knew it was to be unloaded at Leith, and that it would be 
narrowly inſpected; if he meant or thought of impoſing on the 
defenders, or any body, by ſo thin and ſtale a device, he is not 
only a petty knave, but an abſolute ideot. 

Corns 1n granary, as noticed above, arealways mixed ; not only 
ſo, but this ſecond cargo was taken in at different granaries, part 
at Cambois, and the remainder at Newbigging-bay, in terms 
of the agreement. It is therefore not wonderful, that the corns in 
different part of the veſſel ſhould differ in quality, and not more 
ſo that a parcel of the belt ſhould be at top, than at bottom; the 
E s agent depones, That he knows nothing of a deſign to pur ſuer's 


put ſome quarters of oats of a better quantity upon the top of proof 
| ** Wood's? 3. G. 
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1 Wood's cargo : That he has heard of har is called topping a 

„cargo, but knows that it was uot practiſed in this caſe : Thar 

there being different qualities of grain in the granaries coming 

** from the eaſt and the weſt countries, and the eaſt being gene- 

* rally earlieſt, it might happen that part of the cargoes might be 

. ſuperior quality to the reſt;“ and the ſurveyor of the cu- 

proof, ſtoms, who ſaw the veſlel loaded, forears; *© 'That he never knewan 

P. + H. inftance of Mr Watſon, or any other perſon at the port of Cam- 

bois, topping a cargo.” This is all the proof the purſuer could 

poſſibly bring, to ſhew there could be no deſign in this circum- 
ſtance. 

The defenders tated an obioftion to the purſuer's ſervants being 
admitted as witneſſes for him, which is certainly unworthy of 
notice; they were neceſſary witneſles, being the only perſons who 
had acceſs to the granaries, and to ſee the corns delivered out. 

They likewiſe "objects 4 to the ſervants, and to the ſurveyor 
and pilot's being received, becauſe they had emitted affidavits upon 
the matter, ex parte, before a magiſtrate in England. As to this, 
it 15 only neceſl; ary to tell the fact: The defenders and the pur ſuer, 
as above mentioned, had entered into a reference to two merchants. 
in this place : The purſuer appointed to meet them at Edinburgh, 
and ſtate the affair to the referees, thinking it would be ended at 
once, and as evidence to them, he cauſed the affidavits of theſe 
people to be taken, and brought them with him to lay before the 
arbiters. Your Lordſhips know, that this is a very common prac- 
tice in England; the purſuer never thought he was acting againſt 
form, or imagined that it would afterwards be neceſſary to make 
the people undergo a ſecond examination. He obſerves, that the 
defenders have produced a copy of the affidavits in proceſs ; he 
believes this is altogether irregular; and therefore, that your Lord- 
ſhips will take no notice of them, at the ſame time, if they can 
be made uſe of, and if the defender can point out any diſcrepancy 
in tlie two oaths, the purſuer, for his part, makes them very wel- 
come. 

The purſuer confeſſes, that he waits the iſſue of this cauſe with 
anxicty ; not ſo much for the ſum at ſtake, as for his character. 
This muſt plead his excule for the length of this paper. He flatters 
himſelf your Lordſhips will be of opinion, that he has fulfilled his 
bargain, and that the defenders motives for diſputing it will be 


obyious, and not meet with approbation. It comes, in ſhort, to 
this, 


” 1 

this, that Meſſrs Campbells having loſt the ſeaſon by their own 
fault, or by accident, and finding they could not make profit of 
the oats, on account of the great importation and fall of prices, 
eagerly laid hold of the literal terms of their commiſſion to the 
defenders to be off; and the defenders finding they had got into a 
ſcrape with theſe gentlemen, joined in the cry, and uſed every en- 
deavour to give the oats a bad character, in order to throw the load 
from their own ſhoulders, on thoſe of the purſuer : In this he has 
no doubt they will be diſappointed by your Lordſhip's juſtice, and 
that you wii nn for the ſums libelled, and find him entitled 
to expences. | | 


Nn reſpect whereof, Oc. 
AD. ROL LAND. 
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